Long Term Care
Can be

Risky Business

By:

Robin A. Bleier, RN, CLC, HCRM

F & CDONA/NADONA

Secretary FADONA January 2000-April 2002

Sponsored by:

Country Health Associates, Inc.
An educational session at the

2002 Annual FADONA Convention

LTC can be Risky Business

_____________________________________________________

Objectives:

Our objectives will include but may not be limited to:

· Ability to verbalize three components of Senate Bill (SB) 1202 as they pertain to the risk management aspects contained within the document,

· Ability to list the criteria of an adverse incident (as listed on the one and 15 day reports), 

· Ability to define the phrase ‘under the facilities control’ for the sake of proper determination of ‘is this something we should call our risk manger about’, and 

· Our role in the documentation of anticipated negative outcome. 
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_____________________________________________________

Outline: 
Our outline will include but may not be limited to:

I. Historical review of SB 1202.  Where did it come from,

II. Discussion of each category defining an Adverse Incident,

III. Understanding what ‘under the facilities control’ really means (some suggested pieces of facility documentation to use in this decision):

a.) Minimum Data Set (MDS)

b.) Screening Forms

c.) Interdisciplinary Documentation

d.) Physician/physician extender documentation needs

IV. Documentation of anticipated negative outcome
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I.   Historical review of SB 1202.  Where did it come from?

The SB 1202 was finalized last year (2001) in Tallahassee when our lawmakers were in session and our Governor singed it for a May 15, 2001 date of implementation.  Many persons including lobbyist, regulators, attorneys, providers, interested parties, etc. were involved in various aspects and junctions.   Most rules and regulations stem from a concern by the government that the provider is not doing all that it should, could, and or is obligated to assure the proper health and wellbeing of patient/resident is provided in accordance to standards/practices and or rules and regulations.  Take OBRA in 1987 for instance.  When OBRA was released, providers were regulated that all patients/residents were to attain or maintain their highest practicle level.  Shortly thereafter, in 1990, the minimum data set (MDS) was released.  Clearly the instructions and enforcement by the federal and state agency indicated that it was believed that the LTC providers were not providing care in a fashion to assist the highest practicable level being attained and or maintained until it was no longer possible.  Thus change and increase of regulations were addressing the alleged deficient practices of the providers, thus the industry. 

In the case of the SB 1202, providers and advocates for the providers requested assistance.  This assistance was requested due to the unique problems and circumstances caused and or as a result of the highly litigious environment LTC providers found
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themselves in.  With the steady increase of claims beings won and or settled for in some case enormous sums of money, insurance companies pulled our of the LTC market (in Florida and in some case other states) leaving little to no options for ongoing standard insurance coverage.  Prior to SB 1202, going bare or without insurance was an option for the skilled nursing facility (SNF) market that some provider choose and or were forced to take.  However, it was not for assisted living facilities (ALFs) and Hospitals, as regulation already required them to be insured.        

Now in 400.147 under Internal Risk Management (RM) and Quality Assurance  (QA) program… rules have been established.  The rules are to assist the providers to develop their individualized policies, procedures, and practices.  In a nutshell these included:

· Need to designate a risk manger who oversees the program,

· A RM and QA committee that meets monthly with the Risk Manager, Administrator, DONS, Medical Director and three other facility staff members,

· Policies and Procedures to implement internal RM  and QA programs,

· Incident reporting system with adverse incident  process,
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· Measures to minimize the risk of adverse incidents to include education/training,

· Analysis of grievances that relate to resident care and quality of clinical services,

· Reporting of professionals,

· Reporting of monthly liability  claims filed against the facility,

· Etc.

As stated within SB 1202, information gathered by a credentialing organization under quality assurance p4ogram is not discoverable from the credentialing organization.  However, this subsection does not limit discovery of, access to, or use of facility records, including those records from which the credentialing organization gathered its information.

Please refer to SB 1202 for specific components.  You may access this via the internet at http://www.leg.state.fl.us/statutes.  
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II.  Discussion of each category defined as an Adverse Incident.

As we know there are a potential of 11 outcomes of an incident that could result in an adverse incident.  The Risk Manager may determine that he/she will include more than one of the 11 chooses on the reports (1 and or 15 day).  A commonly asked question is:

If I check more than one of the boxes on the report (thus more than one of the 11) chooses selected or checked (pertaining to the outcome related to the incident) does that mean that I need to file more than one adverse incident?  

The response to this is:  No, as long as the causative factor pertaining to the incident remains unchanged.

Outcomes of an Incident that might result in an Adverse Incident are:

[ ] Death 
[ ] Brain or Spinal Damage

[ ] Permanent Disfigurement

[ ] Fracture or dislocation of bones or joints

[ ] A limitation of neurological, physical, or sensory function

[ ] Any condition that required medical attention to which the resident has not given his or her informed consent, including failure to honor advanced directives
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[ ] Any condition that required the transfer of the resident, within or outside the facility, to a unit providing a more acute level of care due to the adverse incident, rather than the resident’s condition prior to the adverse incident

[ ] Abuse, neglect or exploitation as defined in 415.102 (vulnerable adult)

[ ] Abuse, neglect and harm as defined in 39.01 (child)

[ ] resident elopement
[ ] Event reported to law enforcement
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III. Understanding what ‘under the facilities control’ really means?

Under the facility control has been a topic of significant controversy and needs to be answered on a facility/corporate level.  

The answer to this should be included in your facility policies and procedures as a component of the facility internal RM and QA programs.  Such policies and procedures should be included in the facility education and training of all non-physician personnel working in clinical areas providing resident care.

Some Discussion Points:

· Just because a resident falls and sustains a fracture does that require the risk manager to be notified?

· If two residents are involved in resident to resident altercation do you consider that an adverse incident?

· A resident death not expected should or should not be reported as an adverse incident?

Page 8

LTC can be Risky Business 
IV. Some suggested pieces of facility documentation to use in

        making this determination:

a.) Minimum Data Set (MDS)

Review of the MDS should be instrumental in your determination process for adverse incident.  Such items that you might want to consider could include:

Section B-cognitive status should be considered for short and long term memory loss.  Does the resident’s mental function over the course of the day?   Can he or she make their needs known and or have the ability to receive and interpret directions and instructions provided to them?

b.) Screening Forms

Based on the type of potential adverse incident, various screening forms may be applicable.  Such examples could include rehab (PT/OT) to consider the independence of the resident to stand, transfer, and or ambulate.  The ability of the resident to dress their upper and or lower body and so forth.  Screens could also include psychiatry/psychology, etc.  
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c.) Interdisciplinary Documentation

Once you have looked at the MDS and any applicable screens, the plan of care should be reviewed.  Some of the questions that may need to be considered might include, was the incident anticipated?  Has there been any other incidents that should have alerted the facility to the reasonable potential that the incident could have occurred and or even re-occurred?  It is important for the assessor to ascertain if there were any other conditions that could have caused the same results?  In many instances the assessor may need to consult other members of the health care team to include the physician and or physician extenders.

d.) Physician/physician extender documentation needs

In many cases, expectations or anticipation of various side effects or new problems related to conditions and or treatment modalities in place may result in an event that if not otherwise anticipated could result in adverse or the appearance of adverse outcomes.  Also, in many cases the physician and extender has done a good job outlining what the future may hold.
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Point of Emphasis:

It is important in the determination process that you consider the opinions of the other trained professionals that make up the resident’s interdisciplinary team.  Ultimately the decision of under the facility control or not is that of the Risk Manager.  If the Risk Manager is not the facility Administrator, then it is Administrators ultimate decision.  However, a full evaluation of the factors that may or may not be related to the incident, such as number of incidents similar or related, reasonable ability of the facility and or it’s staff to make accommodations to avoid the incident and the adverse incident, etc. should be carefully considered.  Questions in this area should be directed to your facility legal counsel.  If you are a member of Florida Health Care Association (FHCA), you may also call their office assistance (850) 224-3907.  Members of FADONA are welcome to call into our office (561) 659-5581 for non-emergent support through one of our voluntary board members.
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V. Documentation of anticipated negative outcome in Long Term Care 

(from reprint of FADONA and FMDA newsletter)

The documentation of anticipated negative outcomes is an exceptionally important process for health care professionals in all health care arenas.  Those of us in long-term care find this process exceedingly more important due to the highly litigious environment we work in, rules and regulations, increased knowledge of the general public, and now SB 1202.  Federal Interpretive Guidelines (FIGs) include that certain negative outcomes that may occur even with th4e best of care.  However, it is essential that proactive documentation be concurrent with a proactive modalities.

An excellent example of this can be found in F 314, Pressure Ulcers.  Contained in this regulation are guidelines to the surveyors that include clinical reasons why a pressure sore might be termed or classified as “unavoidable”.  These clinical reasons include diseases, conditions, treatments, and laboratory values, which could negatively impact healing and or result in actual pressure sore formation and or worsening.  The question that arises out of this is than why is it even with such provisions that facilities, their staff, and physicians and or extenders frequently find themselves receiving citations and or involved in litigation in conjunction and relation to “unavoidable” pressures ulcers?  
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The answer to this is really simple.                                                    The team did not adequately document that the pressure ulcer(s) was:                                                                        

a.) unavoidable (prior to development or in relation to an existing sire not healing in the “normal” or expected time and fashion,

b.) what clinical conditions results in the sore being unavoidable (again prior to),

c.) what aggressive steps were taken in a proactive manner to avoid the sore to develop even though the reasonable expectation was that the sore could or would probably occur, and

d.)  how even with the best of care, standards properly met, did the pressure ulcer occur in the first place (additional ulcers, infections, and or death).

Frequently during record review it can be easily seen that the data to necessary to classify a pressure ulcer as “unavoidable” has not been well collected and or is seen through the record without someone taking the time to gather all the pieces so that the reader (staff, surveyor, attorney) can easily extrapolate the data, hence put the bow on the package.  The facility is responsible to demonstrate proper risk assessment and assessment of existing conditions.  
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For those of us who have had to defend our facility or another facility relating to pressure ulcers or other clinical issues, I think it is fair to say it is easier to stay out of trouble than it is to get out of trouble.

Questions?
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Information Included:

Many pieces of information and text were used to format this presentation.  

· General Risk Management Program & Guidelines & Implementation Strategies. By Florida Health Care Association. Published and distributed 2002.

· Federal Interpretive Guidelines (for the formulation of Documentation of Anticipated Negative Outcome). By the former Health Care Finance Administration (HCFA) now Center for Medicare/Medicaid Services (CMS).  Most recent copy released June 1995.

· Senate Bill 1202.  By the State of Florida. Effective May 15, 2001.
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About your speaker:

Robin A. Bleier has an Associate Science in Nursing (ASN) through St. Petersburg Junior College (now St. Petersburg College).  She is a Certified Legal Consultant (CLC) through American Association of Medical Legal Consultants (AAMLC), Certified Director of Nursing in Administration (CDONA) and Fellow through the National Association of Directors of Nursing in Administration (NADONA), and is a Assisted Living Facility (ALF) Administrator through the Department of Elder Affairs (DOEA).  Ms. Bleier is also a Health Care Risk Manager (HCRM) and was educated at the Florida Risk Management Institute (FRMI).  Ms. Bleier has worked in health care for the past 20 years.  In that time, she has held various positions: Nursing Assistant, Medical Records Clerk, Pharmacy Tech, Charge Nurse (as a LPN and RN in LTC and Hospital settings), Unit/Nurse Manager, Director of Nursing Services (DONS), Clinical & Regulatory Consultant, Sr. Director of Clinical Services, Chief of Clinical Operations (CCO).  Currently she serves as the Chief Operating Officer (COO) for Country Health Associates, Inc. (CHA) where she performs risk management in addition to her other responsibilities and functions.

CHA is a small rural based health care company with five SNFs in addition to a Hospital complex (home health, hospital, and clinic).  Three of the five SNFs are located in Paradise (the beautiful Florida Keys), the remaining two SNFs are in Tennessee (Hartsville and Harrogate).  The Hartsville facility is just outside of Nashville (the country music capital of the country and perhaps world) and the Harrogate facility is located in a picturesque mountain setting in the ‘Tri-State area’ (where Tennessee, Kentucky and Virginia come together and kiss).   The Hospital complex is located in a quaint Village named after the Cherokee Indians  ‘Cherokee Village’ in Arkansas (Eastern Ozark area).  For information about these facilities and or positions within the company, please feel free to contact Ms. Bleier at (561) 627-2550 or email her at robinbleier@yahoo.com.
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